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In THE
Supreme Court of the Muited States

OcToBeR TenM, 1979

No. 79-1127

W. J. Esrerre, Ji., Director,
Texas Department of Corrections,
Pelilioner,

¥,

ERNEST BENJAMIN SMITH,

Respondent,

On Writ of Certiorari to the United States
Court of Appeals for the Fifth Circuit

MOTION FOR LEAVE TO FILE BRIEF AMICUS CTURIAE
FOR THE AMERICAN PSYCHIATRIC ASSOCIATION

Counsel for the American Psychiatrie Association
hereby respectfully move pursuant to Rule 42 of the
Rules of this Court for leave to file the attuched brief
amicus curiae. The consent of the attorney for the re-
spondent has been obtained. The consent of the atlorney

for the petitioner has besn requested, bul no response
has been received.

The American Psychiatric Association, which is the
nation's largest organization of physicians specializing in



peychiatry, has monitored the administration of capital
punishment statutes and the role of paychiatric testimony
in that process. The instant case specifically involves the
use of psychiatric testimony in Texas on the capital sen-
tencng issue of whether a defendant is hkely to commit
criminal acts in the future. As soch, it raises significant
issues concerning the role of peychiatrists in capital cases.
Resolution of those issues will have an important impact
not only on the administration of eapital punishment,

but also on the quality and integrity of forensic psyehia--

try. For these reasons, the Association sought and was
granted leave to file a brief amicus curiae in this case
in the United States Court of Appeals for the Fifth Cir-
cuit. That court’s opinion referred to and relied upon the
information presented to it in the Association’s brief. See
Smith v. Eatelle, 602 F.2d 694, 699700 n.7 (Gth Cir.
1678).

The Association is uniquely qualified to advise this
Court as to the reliability of psychiatric predictions of
long-term future eriminal behavior, which is a key issue
under the Texas capital sentencing statute. The Associa-
tion is also qualified to discuss the potential impact of
any restrictions as to such testimony on other eriminal
law issues concerning competency and sanity delermina-
tions. These factors are critically relevant to this Court’s
eonsideration of this case, and the American Psychiatric
Association belleves that they will nol be adequately
briefed either by petitioner or respondent.

In THE

Supreme Court of the Huited States

OcroBeR TERM, 1979

No. 78-1127

W. J. EsTELLE, J&., Director,
Texas Departmenl of Corrections,
Petitionsr,
.

ERNEST BENJAMIN SMITH,
Respondent,

On Writ of Certiorari to the United States
Court of Appeals for Lthe Fifth Circult

BRIEF AMICUS CURIAE FOR THE
AMERICAN PSYCHIATRIC ASSOCIATION

INTEREST OF AMICUS CURIAE

The American Psychistrie Association, founded in 1844,
is the nation’s largest organization of qualified doctors
of medicine specializing in psychiatry. Almost 26,000 of
the nation’s approximately 33,000 psychiatrists are mem-
bers. The Association has participated as amicus curiae
In numerous enses involving mental health issues, includ-
ing ¥Conmor v. Donaldson, 422 U.8. 563 (1976), Parham
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v. J.R., 442 U.8. 584 (1879), and Addington v. Texas,
441 U.S. 418 (1979).

The Association has monitored the administration of
eapital punishment statutes in this country and the role
of peyehistric testimony in that process. The instant ease
raises important questions about how that role will be
implemented. In particular, Texas requires a jury find-
ing that a defendant, if not executed, would “commit
eriminal acta of violence that would constitute a continn-
ing threat to society.” Tex. Code. Crim. Pro. Ann. art.
37.07T1ib) (2) (Vernon Supp. 1979). In the present cass,
as has generally been the practice in Texas, lestimony on
this izsue wns provided by n psychiatrist, even though, in
amicus’ view, psychiatrists have no special expertise in
this area. Moreover, the basis for the psychiatrist's opin-
jon about the defendant was formed at a pretrial exam-
Ination purportedly concerned with competency to stand
trial, and in cireumstances where the defendant was not
advised that the psychiatrist might subsequently testify
againat him at the punishment phase of his trial.

Amicus believes that these practices deviate markedly
from the constitutional guidelines established by this
Court for the administration of ecapital punishment.
Texas has created a system whereby a psychiatrist, seem-
ingly clothed with professional expertise, acts as little
more than an arm of the prosecution, providing damag-
ing testimony secured from an unsuspecting and un-
ecounseled defendanit. The decision whether this Court
will countenance such practices will have important lm-
plications not only for the fair administration of capital
punishment statutes, but also for the quality and integ-
rity of the practice of forensic psychiatry. Accordingly,
resolution of this case will significanily affect the inter-
esls of the Association and its members.

STATEMENT OF THE CASE

Respondent Ernest Smith was indicled for murder for
participating in a robbery during which the victim was
fatally shot by Smith's accomplice. The State announced
its intention to seek the death penalty, and the trial court
ordered the prosecutor to secure a paychiatric examina-
tion to determine Smith's competence Lo stand trial.
Smith's attorney never raised the question of competence
and was not apprised of the court-ordered examination
at the time it was performed. The sxamining psychia-
trist, Dr. James Grigson, examined Smith for 90 minutes,
concluded that he was competent to stand trial, and so
advised the court by written letter. Smith was then tried
by & jury and convicted of murder.

In Texas, capital cases require bifurcated procesdings:
s guilt phase and a penalty phase. Tex. Code Crim. Pro,
Ann. art. 87.071 (Vernon Supp. 1979}, Al the penalty
stage, one of the three critical questiona to be resclved
by the jury is “[w]hether there is a probability that the
defendant would commit criminal acts of violence that
would constitute & conlinuing threat to society.” Jd. at
art. 37.071(b) (2).2 At the penalty phase of Smith’s trial,
the prosscution initinlly introduced no new evidence on
this issue, but, rather, rested its cmse subject to a right

! The other two questions, not st isswe in this case, are:

Whelher the conduet of the defendant that cansed the
death of the decemsed was committed deliberately and
with the ressonable expectation that the death of the de-
cesms] or another would result;

[and]

[T]f mised by the evidence, whether the conduct of the
defendant in killing the deceased was unreasonsble in
reaponan to the proveeation, if any, by the decoased, Tex.
Code Crim. Pro. Ann. art. 37.071 (b) (1), (b){(8) (Ver-
non Supp. 1979).
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to “recpen.” Bmith's counsel introduced testimony from
peveral lay witnesses about his good character and repu-
tation. The prosecution then sought to eall Dr. Grigson,
even though neither Smith nor his attorney had been
informed st the time of Dr. Grigson's pretrial examina-
tion, or at any time prior to his testimony, that the
doctor might testify on this issne®

Based solely on the information derived from hiz 90

minute competency examination of Smith, Dr. Grigson.

testified that in his view Smith was a “sociopath” because
he had failed to display any remorse over the homicide.
According to Dr. Grigson, sociopaths repeatedly engage in
violent behavior and are nol amenable to treatment. On
this basis Dr. Grigaon concluded that Smith “certainly™
would continue to commit actz of violence and, therefors,
would constitute a eontinuing threat to society. The prose-
cution called no other witnesses at the penalty phase of
the trial. : F

The jury returned a verdict mandating capital punigh-
ment. The Texas Court of Criminal Appeals affirmed, 540
B.W.2d 683 (1976) , and this Court denied certiorari, 430
U.S. 922 (1977). BSmith next unsuccessfully sought ha-
beas corpus in the Texas courts, and then filed a writ of
habeas corpus in the United States Distriet Court for
the Northern District of Texas. On December 30, 1977,
that eourt {(Porter, J.), granted the writ insofar as it
vacated Smith's death sentence. 445 F.Supp. 647. The
decigion rested on the constitutional infirmities surround-
ing the use of Dr. Grigson's testimony at the penalty
phase of Smith's trial, including the failure to ndvize the
defendant and his counsel that information learned at

2Dr, Grigaon was not listed on the prosecutor’s wilness
list even though the proseculor intended to eall him during
the penalty phase Smilh v, Estelle, 602 F.2d 694, 702 (5th
Cir. 1978).

T

the time of the compelency examination mighl be used
as & basis for testimony against Smith at the death
penalty hearing. The court further ruled that the failure
to advise the defense that Dr. Grigson would testify at
the penalty phase until the doctor actually took the stand
violated Smith's right to due procesa of law, his right to
the effective assistance of counsel, and his Eighth Amend-
ment right to introduce complete evidence on the question
of mitigating circumstances. The State thereupon filed a
motion for a new trial, which was denied.

Texas next appealed to the United States Court of Ap-
peala for the Fifth Cirevit. On September 13, 1979, that
court affirmed the judgment of the district court. It first
held, relying on Gardner v. Florida, 430 U.S. 349 (1977),
that the failure to advise the defense that Dr. Grigson
wonld testify al the penally phase until the doclor actually
took the stand violated Bmith's righta under the Fifth
and Eighth Amendments. G602 TF.2d 694, 698-703. In
addition, the court went on to hold that a defendant ean-
not be compelled to speak to a psychiatrist who can uae
hiz statements against him at the sentencing phase of a
capital trial, that he must be so advised by the examining
paychiatriat, and that he has a right to the assistance of
counsel in deciding whether to submit to the examination.
Id, at TOZ-TOGS,

This Court granted certiorari on Mareh 17, 1980, 48
U.5.L.W. 3602.

SUMMARY OF ARGUMENT

L. Although the use of expert testimony in stale erim-
inal prosecutions i8 traditionally a matter of state law,
the need for reliability in the determination that death
ia the appropriate punishment for a capital offense war-
rants exclusion of psychiatric predietions of long-term
future criminal behavior as a matter of federal consti-
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tutional law, Gardner v. Florida, 430 T.8. 349 (1977);
Woodson ¥, Nerth Caroling, 428 U.S. 280 (1978). The
professional literature uniformly establishes that such
predictions are fundamentally of very low reliability, and
that psychiatric lestimony and expertise are irrelevant
to such predictiona. In view of these findings,
testimony on the fssue of future eriminal behavior only
distorts the factfinding process. To the extent that there
are important facts for a jury to consider on this issue,
they can be fully presented by lay witnesses who do nof
testify with the mantle of professional expertise.

II. If, contrary Lo the argument above, psychiatric
testimony may bo used in o capital case on the issue of

long-term future eriminal behavior, the defendant must
be provided a full and fair opportunity to challenge and
rebut such testimony, This Court’s decision in Gardner v,
Florida, 430 U8, 849 (1977), establishes that a defendant
is entitled to a meaningful opportunity to deny or explain
information relisd upon in the decigion to imposi the sen-
tence of death. Omly when defense counsel is advised that
psychiatrie testimony will be offersd can he adequately
prepare eross-examination and rebuttal The State has
no justification for the failure to provide adequate notice.

III. A defendant in a capital case should be allowed
to refuse to participate in a psychiatric examination that
may lead to testimony against him on the issue of future
eriminal behavior and should be advised of the purposs of
the examination so that he may intelligently exercise thie
right. The complex of values underlying the Fifth Amend-
ment privilege warrants its application to the penalty
phase of a capital case, Murphy v. Walerfrond Commis-
sion of New York, 8T8 USB. 52 (1964); Presmell v.
Georgia, 439 USRS, 14 (1978). A peychiatric examina-
tion that looks Loward securing leslimony comcerning
long-term future criminal behavior invariably requires
the defendant to impart testimonial information. The eir-
cumstances surrounding such psychiatric interviews,

moreover, necessitale warnings to protect a defendant
against unknowing waiver of the constitutional privilege.
Recognition of the privilege In this context will not dis-
hn:trthe fair state-individual balance that underlies the
privilege.
ARGUMENT

This Court has recognized that “death is a different
kind of punizhment . .. ." Gardner v. Florida, 430 11.5.
349, 357 (1977). Before it may be imposed, a state must
assure scrupulously fair proesdures aimed at protecting
the “interest in reliability” obviously so important in a
capital case. Id. al 359, Amicus believea that such reli-
ability is undermined by the use of psychiatrie testimony
on the issue of likely long-term fulure criminal behavior.
Although this Court previously ruled that the question of
future eriminal behavior is a legitimate inguiry in a
capital case, see Jurek v, Teras, 428 1.8, 262, 276-76
(1976}, it did not then focus on the use of psvchiatric
testimony in relation to this inguiry.? The fundamental

*The Court did note in passing that in the one eapital
ease that had then beem considersd by the Texas Court of
Criminal Appeals, which happened to be defendant Smith's
Eppeal, a pevchiatrist had testified 428 US. at 273. This
factor waz noted at the end of a long list of considerations
relating o the issoe of future eriminal behavior. Since the
decision in Jurek, however, It has become plain that Texas
relies almosl exclusively on paychiatric testimony to establish
its proof on the iasue of futlure criminal behavior. See, eg..
Gholson v, Stale, 642 B.W .24 385, 40001 (Tex. Crim. App.
1876), eert, demied, 482 (1.8, 911 (1977) ; Livingatom v. Stats,
542 B.W.2d 655, 661-62 (Tex. Crim. App. 1976), cerl. demied,
481 U.S. 938 (1977) ; Moore v. State, 542 8.W.2d 664, 6T5-T6
(Tex. Crim. App. 1976), cort, demied, 431 U8, 849 (1977);
Collinz V. Stats, 648 8'W . 2d 868, 877 ("Tex. Crim. App. 1978),
gert. denied, 430 1.8, 860 (1977) ; Botdie v. Stale, 561 S W.2d
401, 408-07 (Tex. Crim. App. 1977), cerl. denied, 434 U.S.
1041 (197R) ; Graneial v. State, 662 8, 'W.2d 107, 114-16 (Tex.
Crim. App. 1978), cert. dended, 431 U.B, 938 (1977) ; Shippy
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dizsadvantage of utilizing such testimony is that it gives
the appearance of being based on expert medical judg-
ment, when in fack no such expertise exista. While tradi-
tionally such matters might be appropriate for elucida-
tion on cross-examination, amicus believes that, in the
unique circumstances of a capital case, this Court should
prohibit the use of such testimony altogether, and thereby
bar false claims Lo expertise that inevitably distort the
jury's factfinding process.

Alternatively, sven if this Court is unwilling to pro-
hibit the use of paychiatric testimony on this issue, it
should establish procedures that assure basic fairness in
the utilization of such testimony, At a minimum, consti-
tutionally satisfactory procedures would require that a
defendant and his counsel be fully informed when the
state plana to rely on such evidence so that the defendant
may develop the requisite information to conducl a fair
erpgs-cxamination and may be prepared to eall rebuttal
witnesses if he so chooses. In addition, a defendant should
be advised prior to a psychiatrie examination that it may
subsequently be used to form the basizs of expert testi-
mony on the issve of future eriminal behavior and that
he nesd not participate in such an examination if he so

4

5

V. State, 556 S.W.2d 246, 254-55 (Tex. Crim. App.), cerf.
demiad, 434 U8, 555 (1977) ; Chambers v. State, 568 3. W .2d
213, 324-26 (Tex. Crim. App. 1978) ; Von Byrd v. Stale, 568
88 | Crim. App. 1978). Indeed, in moat
of these cases it haa been Dr. Grigson, the physician who
testified in this case, who appeared as the State's star witness,

' The Court of Appeals held that the defendant has a right
to be asalsted by counsel in making this decision. 602 F.2d
at T0B-T09. Amicus will not address this jssue other than (o
note our agreement thal the assistance of counsel should be
available at this critienl stage of a criminal proceeding,
2e¢ Brower ¥, Willinmas, 430 U.8. 387, 898 (1977), and that
such nasistance would prove extremely helpful to defendants
econfronting this important but difficult decision.
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L THE USE OF PSYCHIATRIC TESTIMONY IN A
CAPITAL CASE ON THE ISSUE OF WHETHER A
DEFENDANT IS LIKELY TO COMMIT SERIOUS
CRIMES IN THE FUTURE IS CONSTITUTION-
ALLY INVALID BECAUSE IT UNDERMINES THE
RELTARILITY OF THE FACTFINDING PROCESS.

Itiswﬂ]rwngnimdthﬂlhuuunfﬂpnnlutimy
in state prosecutions is traditionally s matter of state
evidentiary law, See J. Wigmore, Treatise On Anglo-
American System Of Evidence In Trials At Common Law
§6e (3d ed. 1940). Nevertheless, this Court has made
clear that capital punishment casea are constitutionally
“different,” Gardner v, Florida, 430 U.8. 349, 857 (1977)
{plurality opinion), and thal it s of “vital importance
to the defendant and to the community that any decision
to impose the death sentence be, and appear to be, baszed
on reason rather than eaprice or emotion.” Id, at 858
“ITlhe penalty of death is qualitatively different from a
sentence of imprisonment, however long. . . . Because of
that qualitative difference, there is a enrresponding dif-
ference in the need for reliability in the determination
that death is the appropriste punishment in & specific
case.” Woodson v. Nerth Carolina, 428 1.S. 280, 305
(1976} (plurality opinion). In smicus’ view the use of
expert testimony on the issue of long-term future crimi-
nal behavior is inconsistent with these established prin-
ciples®

® 1t should be made cloar at the cutast that amicas is urg-
ing a limited prohibition almed only at long-term predictiona
of violence by paychistrista. In Texas, the inquiry foenses
on the defendant's lifetime, not on & discrete time period
where peychiatric expertlse might be more relevant. In civil
commitment cases, for example, as this Court recognized last
Term in Addington v. Tozas, 441 11.8. 418 (1979), peychin-
Lrists often esn and do make reliable predictions about short-
term prognoses, and such predictions often include potential
violence. Sea Monaghan, Prediction Ressarch and the Emer.
gency Commitmont of Dangerows Mentally Il Persons: A Re-
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As the court below recognized, “Dr. Grigson's testi-
mony was extremely damaging to the defendant.™ 602
F.2d at 697, After detailing “his extensive [professional]
qualifications,” id., Dr. Grigson proceeded to testify as a
medical expert, using psychiatric nomenclature to de-
geribe Smith, and concluding that “eertainly Mr. Smith
is going to go ahead and commit other similar or same
eriminal acts if given the opportunity to do so.” Id, at

698, Faced with this seemingly expert medical testimony,

it is mol surprising that the jury found that Smith was
likely to commit serious criminal acts in the future cven
though he had no prior record of violent behaviar,
As this Court has observed, “since the members of a jury
will have had little, if any, previous experience in aen-
tencing, they are unlikely to be skilled in dealing with
the information they are given." Gregg v. Georgin, 428
U.5. 163, 192 (1976) (plurality opinion).

Increasingly, psychiatrists have been asked, both in
civil and eriminal proceedings, to make a variety of long
and short term assessments of a person’s propensity to
commit viclent acts in the future. As a result, amicus
has for many years been concerned with the question of
psychiatric predictions of future viclent behavior, In the
early 19T0's the American Paychiatric Association ap-

eonsideration, 135 Amer. J. Paychintry 198 (1978). In such
situntions the paychiatrist is able to svaluate the patient's cur-
rent mental condition and to discern likely behavioral pat-

terns, including potentinl vicleat behavior in the near future,
if the liness remains ontrestsd.

Similarly, amicus is not contemding that paychiatrista
should be prohibited from testifying on all fssuce at the
penalty phass of a capital case, Un the contrary, there are
many insnes, such as the defendant's mentsl state ot the Hme
of the erime or whether he acted under duress, that are well
within the expertise of psychiatrista,
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pointed a Task Foree comprised of distinguished psychi-
atric experis with experience in the field of eriminal
behavior “to assemble the body of knowledge concerning
the individual viclent patient and the clinical issues sur-
rounding his case,” American Paychiatrie Association
Task Force on Clinieal Aspects of the Viclent Individual,
Clindcal Aspects of the Violent Individual at v (1874)
{hereinafter “Task Foree Report”). That Task Force
submitied a report, “aimed at the practicing elinician,”
to “describe the current state of the art and [to] pro-
vide[] an overview of selected literature and eclinieal
opinion on matters of evaluation, management, and pre-
dietion of violent behavior." Id. The Task Force focused
its analysis on the violent patient—that is, the individual
“who acta or has acted in such a way as o produce
physical harm or destruction.” Id. at 1.

The primary conclusion of this Task Force was that
judgments as to the long-run potential for future vio-
lence and the “dangercusness™ of a given individual are
“fundamentally of very low reliability,” primarily be-
cause such judgments are predictions of rare or infre-
quent events. Jd. at 23. In some circumstances, of
course, a clinfcian might be fairly confident that violent
behavior would recur, as for example where a parent’s
past behavior clearly and repetitively evidences physieal
abuse of his or her children. But, as the Task Foree
noled, the relatively high degree of reliability in these
eases is a function of knowing that the base rate of such
behavior—that is, the rate of repetitive past violent acts
—is very high for the person under serutiny.® [d “It

® In this case, Smith had no history of committing harmful
mels; his only prior conviction was for poassasion of mari-
juana. See Dix, The Death Penalty, “Dangerowsmess,” FPay-
ehiatric Testimony, and Professional Ethics, 6 Am. J. Crim.
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would not be necessary that the patient be ‘mentally ill’
or suffering from a psychiatric disorder in order to pre-
dict that such behavior will recur.” [d. Thus, to the
extent that a psychiatrist’s predietion of “dangerousness”
is based solely on this knowledge of base rates of be-
havior, his prediction involves no more “expertise"—and
certainly no more “paychiatric expertise”—than does
that of the average nonexpert.’

According to the Task Force, “the stale of the art
regarding predictions of viclence is very unszatisfactory.
The ability of psychiatrists or any other professionals to
reliably predict future violence is unproved.” Id. at 80.
“![D]angerousness’ is neither a psychiatric nor a medical

Law 151, 164 {1977). In view of this fact, it ia spparent
that Dr. Grigson's testimony that Smith would commit foture
harmfil scts had no scientific basis whatsoever,

" Oma commentator hazs noted :

“In an experimental study . . ., college studentz and
paychiatrists agreed extensively on the degree of ‘dan-
gervusness’ and *nondangercusness’ ag indicated by vari-
ous personality characteristies. This sugrests the possi-
bility that psychiatric judgment iz not based upen any
special knowledge or expertise beyond that of educated
lzymen. Thers are alao several sludies indicating that the
diagmostic elassifications made by paychologists are not
more reliable or valid than those made by laymen.”

E. Kirkland Schwitzgebel, "Prediction of Dangerousness and
Ita Implications For Treatment,” in W.J. Cuorran, AL,
McGarry & C.8. Petly, Modern Legal Medicine, Peychiatry,
and Forensic Medicine T86 (1980) (footnotes omitfed).
See A. Stone, Meniml Health and Law: A System In Tranazi-
tion 33 (1978) (“There are . . . a group of patients in which
anyone could predict dangerons acts; o.9., drug addicts who
regularly support their babit by mugging, but thet predic-
tion does not require o montal heslth professional’).
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diagnosis, but involves issues of legal judgment and defi-
nition, as well as issues of soeial policy. Psyehiatrie
expertize in the prediction of ‘dangercusness’ iz not es-
tablished and clinicians should avoid ‘conclusory’ judg-
ments in this regard.” Id. at 33.*

The professional literature on the issue of predictions
of future criminal behavior was alse reviewed and ana-
lyzed in a monograph published by the Center for Studies
of Crime and Delinquency of the National Institute of
Mental Health. A. Stone, Mental Health And Law: A
System In Transition 27-86 (1976). That study simi-
larly demonstrated that there are no reliable eriteria for
paychiatric predictions of long-term future criminal be-
havior. Id. at 29, eiting 5. Halleck, Psychiatry And The
Dilemmas Of Crime 348 (1971); Stiirup, “Will This
Man Be Dangerous?,” in De Reueck & Porter, The Mean-
tally Abnormal Offender 17 (1968) ; Kozol, et al, The
THagnosis And Treatment of Dangerousness, 18 Crime
and Delinguency 371, 388 (1972). These conclusions are
equally true today. Indeed, it has recently been noted that
“the professional literature almest uniformly affirms low
predictive accuracy with regard to the dangerousness of
mental patients," R. Kirkland Schwitzgebel, “Prediction
of Dangerousness and Itz Implications for Treatment,”

8 A seccond important observation of the Task Force was
that “pasychiatrista, in order to be safe, too often predict
dangerousness, especially in the ease of the mentally i1l offen-
ders.” Task Force Report at 26. See "Prediction of Danger-
ousness and Its Implications for Treatment,” supra note 7, at
TER (“Mental health personnal rather comsistently overpredict
dangeronsness.” ) Thia tendency toward false positive errors
in prediction—that ia, persons clinically predicted to be
dangerous who are in fact not dangerous—has been attribated,
at lenst in part, to “the strong negative reaction of the public
to errors associated with the release of dangerous persons,
whereas there is relatively little concern about unnecessary
confinement.” Id.
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in W.J. Curran, AL MeGarry, and C8. Petty, Modern
Legal Medicine, Psychiairy, and Forensic Medicine T84
(1980) *

In view of these findings, the use of psychiatriec testi-
mony on the issue of long-term future eriminal behavior
can only distort the factfinding proceas in a capital pun-
ishment trial. To the extent that there are important
facts for a jury to consider on this issue—such as a
defendant's history of violence—those facts, as in most
eriminal enses, can be fully presented by lay witnessés
who do not testify with the mantle of professional ex-
pertise. Indeed this Court recognized as much in Jurek,
where it upheld the use of the Texas criteria at issue
here:
“[ Plrediction of future criminal conduct is an essen-
tinl element in many of the decisions rendered
throughout our eriminal justice system. The decision
whether to admit a defendant o bail, for instance,
must often turn on a judge's prédiction of the de
fendant's future conducl. And any sentencing au-
thorilty must predict a convicled person's probable
future conduct when it engages in the process of de-
termining what punishment to impose. For these
sentenced to prison, these same predictions must be
made by parcle authorities. The task that a Texas
jury must perform in answering the stalutory ques-

* Lou alio Diamond, The Peychisirie Prediction of Danger-
pusness. 123 1), Pa. L. Bav. 439 (1974) ; Ennis & Litwack, Pry-
chiatry and The Presumphion of Expertise: Flipping Coins In
The Courtroom, 62 Calif. L. Rev. 683 (1974) ; Livermore,
Malmquist & Meehl, On The Justifications for Civil Commil-
ment, 117 U. Pa. L. Rev. 17 (1968) ; Steadman & Cocorza,
Payohiatry, Dangerousnezs, and The Reopelitively Violend
(iffender, 69 J. Crim. Law & Criminology, 226, 229-231
(1974) ; Wenk, Teobinson & Smith, Can Vialencs Re Predicted #
18 Crime and Delinquency 398 (1972). See also United Stofes
az ral. Mathew v. Nalzon, 461 F.Supp. 707, 710 (N.D. I
1878).
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tion in issue |a thus basically no different from the
task performed countless times each day throughout
the American system of criminal justice.” Jurek v.
Texas, 428 U.8. 262, 276-276 (1976).

A prohibition against using expert testimony, then, will
deny the jury no “possible relevant information about the
individual defendant whose fate it must determine . , . ."
Id, at 276. On the contrary, by sifting the mystique
from the facts and leaving only the latter, it will help
assure that a sentence of death is not the product of
“wholly arbitrary and capricious action.” Gregg V.
Georgia, 428 U.8. 1563, 189 (1976). The integrity of the
eriminal process demanded in a capital case will allow
for no less,

II. ASSUMING ARGUENDO THAT PSYCHIATRIC
TESTIMONY MAY BE USED IN A CAPITAL CASE
ON THE ISSUE OF FUTURE CRIMINAL BE-
HAVIOR, THE DEFENDANT MUST BE PROVIDED
A FULL AND FAIR OPPORTUNITY TO CHAL-

LENGE AND REBUT SUCH TESTIMONY,

In Gardner v, Florida, 480 10.8. 849 {1977), this Court
held that the Constitution is violated when a defendant
is sentenced to death on the basis of information that he
had no opportunity to explain or deny. 430 TS at
362-364. In that case, the sentencing judge relied on por-
tions of a presentence Investigation report that he eon-
sidered confidential and did not disclose to either counsel
for the State or counsel for the defendant.

In striking down that practice, the plurality opinion
reviewed each of the justifications asserted by the State
for a capital sentencing procedure that would permit
a trial judge to impose the death sentence based on un-
disclosed information. As to the State’s asserted need to
provide assurances of confidentiality to potential sources
of information, the plurality found intolerable the “risk
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that some of the information sceepted in confidence may
be erronecus, or may be misinterpreted.” 430 U8, at 359.
The plurality also found insufficient the State's asserted
need to eliminate the potential for delay and to aveid
disruption of the rehabilitation process. Finally, the
plurality characterized as “foreclosed” by Furman v.
(reorgia, 408 U.B. 238 (1972), the contention that trial
Judges could be trusted Lo exercise their discretion in a
respongible manner. In sum, the plurality concluded that
the defendant had been deprived of due process of law
because he was denied “the opportunity to deny or ex-
plain” information that was relied upon in the decizien
to impose the sentence of death.'™

The “gpportunity to deny or explain” referred to by
the plurality in Gardner surely refers to the “opportunity
to be heard ‘at a meaningful time and in a meaningful

0 Mr. Justice White concurred in the judgment on the
ground that the use of secret information in a eapital sen-
tencing procedure failed to meet the requirement under
Woodson v. North Corelina, 428 1.3, 280, 305 (1978), for
“reliability in the determination that death is the appropri-
afe ponishment . . . " 480 U8, at 864, In view of that con-
clugion, Mr. Justice White found it unnecessary to address
“the possible application bto sentencing procesedings—in death
or other cases—of the Due Procesa Clause, other than as the
vehicle by which the strictures of the Eighith Amendment are
triggered . . . . fd. Mr. Justice Brennan, though adhering
to the views he had expressed in Gregg v. Georgin, 428
U.8. 1568, 227 (1976), =tated that he agreed that the Due
Procese Clause of the Fourteenth Amendment js vielated
when a defendant facing the death sentence is not informed
of the eontenta of a presentence report made Lo the sentencing
jodge. 430 T.5. at 364. Decisions of this Courl subsequent to
rardner establish that the Due Process Clause iz applicable
to capital sentencing procedures. Green V. Georgin, 424 1.8,
95 (1979) (per curiam); Presnell v. Georgio, 439 U.S. 14
(1978) (per curiam).
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manner,” " Mathews v. Eldridge, 424 U.S. 319, 338
(1976), quoting Armstrong v. Menze, 380 U.8. 545, 552
(1965). The cireumstances surrounding the presentation
of Dr. Grigeon's testimony in this case highlight the
need for defense counsel to have s meantngful oppor-
tunity to comment on psychiatric testimony concerning
future criminal behavior., As diseussed above, the
seientific literature seripusly undermines the validity of
the kind of professional judgments advaneed by Dr.
Grigson, See pp. 13-16, supre. Obviously, famili-
arity with this bedy of information will not be eommon-
place among lawyers charged with representing defen-
dants in eapital cases. Only when counsel iz properly
advised that such testimony will be offered can he ade-
quately prepare cross-examination and rebuttal,

In thiz case, defense counsel was totally denied this
important opportunity. First, counsel wag not notified in
advance that the state trial ecourt had ordered a psychi-
atric examination of the defendant to determine eompe-
tency to stand Lrial. Dr. Grigeon filed no formal report
after hig interview with the defendant, but instead wrote
a letter to the state trial judge stating his conclusion
that the defendant was competent. A copy of this letter
was never sent to defense counsel. By happenstance, de-
fenze counsel did see the letter while imspecting the court’s
filea, but they testified that this did not lead them to con-
clude that Dr. Grigson would testify as to “dangerous-
ness” since his letter went to the issue of competency
to stand trial,

Next, the trial court entered an order requiring coun-
sel for the prosecution to list all the State’s wilnesses
whom he in good faith expected to use at the trial of the
State's case in chief, both during the guilt o innocence
stage and, if known, the punishment stage. This order
notwithstanding, the prosecution never notified defense
counsel that Dr. Grigson would (or even might) be
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called on the issue of dangerousness. Moreover, the trial
court subsequently entered an order precluding the pros-
ecution from calling in its case-in-chief any witnesses not
named on the witness list. Thus, defense counsel could
legitimately claim surprise when the prosecution “re-
opened"” its case after presentation of defense witnesses
at the punishment stage to introduce the testimony of
Dr. Grigson.

As the court below stated, “[s]urprise can be as efl-
tive as secrecy in preventing effective cross-examination
« =« 602 F.2d at 699. That is plainly =0 here. If
defense counsel had been provided adequate time to pre-
pare, he could obvicusly have raised serious questions
about Dr. Grigson's testimony. See Dix, The Death Pen-
alty, “Dangerousness,” Psychiatric Testimony, And Pro-
fessional Ethics, 5 Am. J. Crim. Law 151 (1977)

1 In fact, these questions eould have covered other issues
in addition to the Inaccurncy of psychiastric prediction of long-
term future eriminal behavior. Dr. Grigeon teatified that
Smith was a “sociopath,” and he based this conclosion to &
considerable extent on his obeervation that Bmith evidenced no
“remorse,” But the American Peychiatric Association's Diag-
nostic and Statimtical Manual of Mental Disorders was re-
vised in 1968 to eliminate the term “sociopathy” and to
reclassify a roughly equivalent category of disorder sntitled
“antigoeial personality disorder,” Sse DEM I1, 7 2017 (1962).
More significantly, the discussion of the "antisccia] personality
disorder” in the most recent version of that manual evidences
the need for an examination of a broad range of the patient’s
behavior in conmeclion with a diagnosia of that disorder.
DSM III, 130170 (1980). See gensrally, 8. Dinitz, “The
Antisocial Personality,” = W.J. Curran, AL. McGarry,
& CS5 Petty, Modern Legnl Medicine, Paychiatry, and
Forensic Science 799 (1980) ; R.A. Woodruf, D.W. Goodwin,
& 3.B. Guze, Psychiatric Diagnosis 148 (1874) ; G.E. Vaillant,
Sociepathy As A Human Process, 82 Arch, Gen. Paychiatry
178 (1576). This broad behaviors]l approach undermines
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any suggestion that the disorder Is established aolely or even
primarily by the abzence of indications of “remorse™ az Dr,
Grigaon sugpested.

Moreover, although Tir, Grigson's brief 90 minute mentnl
etatus examination of Smith may well hove been sufficient for
a paychiatric determination as to competency, it was wholly
inadequate in terms of the detail that should have been pur-
aued to diagnose an antisocial personality disorder or to moake
& predicton concerning long-term future behavior, A mental
statos examination focuses on the individual’s current per-
ceptions and orientation, By iteelf, it provides mo medieal
basis for making long-term future behavieral predictions of
any type, let alone those aimed at future criminal behavior,
Jee Bands, “Psychialric History And Mental Status,” in A.
Freedman & H. Kaplan, eds., Comprehengive Texthook of
Paychiatry 499 (197T7).

Dir, Grigson also testified that ne paychialric treament
eould change Smith's behavior and that Smith would not
improve but would only continue the same way or get worse
But an extepsive review of the professional literaturs in
1972 prompted twe commentators to nofe that, although the
reanlis had to be interprebed with some caotion, the data
indicate that “some technigues may be effective in the treat-
ment of antisocial personality in juvenile offenders and possi-
bly in some adults.” Levine & Bornstein, [z The Seeiopath
Treatable? The Contribution of Psyehiatry To A Legal
Dhlemma, 1972 Wash, Univ. L.Q. 693, T11. Se¢ F.L. Carney,
“Inpatient Treatment Programs,” in W.H. Reid, The Paycho-
path: A Comprehensive Study Of Antisoeial Disorders And
Behaviors 261 (1978) ; Rappeport, Enforesd Treotment—Ta
It Treatment?, I1 Buoll. Am. Acad. Poyehiatry & Law 48
(1%74). Moreover, there iz evidence indicating that even
if treatment ia not possible, the mere passsge of time may
effect improvement. H.A. Woodruff, D.W. Goodwin, & 3.B.
Guze, Paychiatric Diagnosis 149 (197d)» ; Cocozza & Stead-
man, Some Refinements M The Measurement and Pre-
diction of Dangerous Beharior, 181 Am. J. Psyehiatry 1012
(1974) ; M. Craft, The Natural History of Paychopathio Dis-
order, 115 Brit J. Paychiatry 39, 43 (1969). Indeed, the
most recent edition of the Association’s Diagnostic And
Statistical Manual notes that “[a]fter age 30 the more flag-
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Counsel could have prepared an effective ecross-examina-
tion and, indeed, could perhaps have secured convincing
rebutial wilnesses. In this manner, the jury eould at
least have received a more complete presentation of the
relevant considerations.

In capital cases, as this Court has made clear, a jury
requires both “standards to guide its use of the infor-
mation [presented],” Gregg ¥. Georgia, 428 U, 158,
195 (1976), and the participation of counsel in “com-
ment[ing] on facts which may influence the sentencing
decision,” Gardmer v. Florida, 430 U.8. 349, 860 (1977).
Here, by contrast, the procedures used by the State de-
prived the jury of an opportunity to hear defense coun-
sel challenge the accuracy or materiality of the infor-
mation.*

Texas asserts no justification—and amicus can con-
ceive of none—Tfor the failure to give defense counsel
adequate notice that expert psychiatric testimony would
be admitted on the issue of dangerousness, Instead,
Texas argues that since Dr. Grigson's testimony was dis-

closed on the record, this case iy governed not by Gard-

rant mapects may diminish, particularly sexual promiscuity,
fighting, criminality, and wvagrancy.” D3M TIIT, f301.70
(1980},

" It is worth noting in this regard that the statuts upheld
in Gregg v. Georgia provided that st the penalty stage of the
eriminal proceeding “only such evidence in aggravation ms
the State has made known to the defendant prior to his trial
shall be admissible.” 428 /.8, al 164, quoting Ga. Code Ann.
§ 27-2608 (Supp. 1975). Moreover, this Court noted in Gregg
that “the importance of obtaining sccursle sentencing Infor-
mation” was underscored by the requirement In Rule 32(e)
of the Federal Rules of Criminal Procedure that counsel be
afforded an opportunity to comment on the presentence report
and to introduce information relating to any alleged factual
inmceuracy in the report. 428 U8, at 189 n A7,
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ner V. Florida, supra, but by Williams v. New York, 337
US. 241 (1949)." The argument is flawed. In ils zeal
to distinguish Gerdner, Texas apparently overlooks the
fact that the plurality opinion in Gardmer specifically
noted that Williams was decided some 30 years ago, and
that in the interim this Court had “acknowledged ita
obligation to re-examine capital sentencing procedures
against evolving standards of procedural fairness in a
civilized society." 480 U.B, at 367. In the course of that
re-examination, five members of the Court had by 1977
concluded that death is a different kind of punishment
from any other that may be imposed in this country.
And it is now beyond question that “this qualitative dif-
ference between dealh and other penalties calls for a
greater degree of reliability when the death sentence is
mmposed.” Lockett v, Ohio, 438 US. 586, 604 (1078)
(Burger, CJ.). The state’s continued reliance upon Wil-
liams v. New York, supra, is therefore plainly mis-
placed.

s Federal constitutional guarantees surrounding imposi-
Bon of the unique and Irrevocable punishment of death
necessitate procedures that meet the need for reliability
in the determination that death is the appropriate sen-
tence. That need for rellability is not satisfied when de-
fense counsel is given only a techmical opportunity to
comment on critical paychiatric testimony and no advance
notice sufficient to allow meaningful preparation for
cross-examination and webuttal. The thrust of this
Court’s ruling in Gardner is that the interest in reli-

"The state also argues that the defendant waived any
error of constitutional dimension. The Court of Appeals
correctly concluded that there was no effective walver of
the conatitutional error, 802 F.2d at 701 n.B, 708 n.19: see
Gardner v. Florida, supre, 430 U.S. at 361-62 (no walver
where defense counsel failed to request acceaa to entire pri-
sentence report).
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ability demands “an opportunity to comment on facts
which may influence the zentencing decision in capital
cases.” 430 TIS. at 360, A meaningless “opportunity”
to comment fails to further the interest in reliability, and
thus faila to withstand eonstitutional scrutiny.

I1l. A DEFENDANT IN A CAPITAL CASE SHOULI} BE
ALLOWED TO REFUSE TO PARTICIPATE IN A
PSYCHIATRIC EXAMINATION THAT MAY LEAD
TO TESTIMONY AGAINST HIM ON THE ISSUE
OF FUTURE CRIMINAL BEHAVIOR AND SHOULD
BE ADVISED OF THE PURPOSE OF THE EXAMI-
NATION S0 THAT HE MAY INTELLIGENTLY
EXERCISE THIS RIGHT.

The Fifth Amendment provides thal no person “shall
be compelled in any criminal case to be a witness against
himself.” 1.5, Const. Amend. b. “By its very nature,
[this] privilege is an intimate and personal one. It
respects a private inner sanctum of individual feeling and
thought and proscribes state intrusion to extract self-
condemnation.” Couch v. United States, 409 UL, 322,
827 (1973) ; see United States v. Nobles, 422 U.8. 225,
288 (1976). That privilege is viclated when, zfslhere. a
defendunt iz required without warning to participate in
a psychiatric examination that probes this “private inner
ganctum of individual feeling and thought,” and the
results of that examination are then admitted against
him in a capital sentencing proceeding.™

 The state suggests that the Fifth Amendment privilege
is inapplicable to the sentencing phase of the trial because
“Iperimination is complete onee guilt has been adjodicated.”
Erief for Petitioner, at 833 & n.20, guofing Webhater's MNew
International Dictionary of the English Language and Black’s
Law Dictionary. The state is simply wrong. The Fifth
Amendment speaks not in terms of “incrimination” bot in
terms of compulsion to be o witness against oneself in &
criminal procesding. The capital sentencing procedure iz &

2b

The complex of values behind the Fifth Amendment
privilege warrants application of these principles in
the capital sentencing context, See Murphy v. Waterfront
Commiszion of New York Harbor, 378 1.8, b2, B5-5T &
nb (1964). This Court has observed that “[a]ll these
policies point to one overriding thought: the constitutional
foundation underlying the privilege is the respect a gov-
ernment . . . muat aceord to the dignity and integrity
of ita eitizens. To maintain a ‘fair state-individual bal-
anee,' to require the government “to shoulder the entire
load,’ . . . to respect the inviolability of the human per-
sonality, cur accusatory system of criminal justice de-
mands that the government seeking to punish an indi-
vidual produce the evidenee against him by its own
independent labors, rather than by the cruel, simple ex-
pedient of compelling it from his own mouth.” Miranda
V. Arizona, 384 U8, 436, 460 (1966) (eitations omit-
ted). These policies are eritically implicated when the
state seeks to punish the defendant with death. Indeed,
“[tlhe need for treating each defemdant in a capital
case with that degree of respect due the unigqueness of
the individual is far more important than in noncapital
cages.” Lockefl v. Ohie, 438 U8, 5656, 605 (1978)
{ Burger, C.J.).

Amicus submits that the policles underlying the Fifth
Amendment privilege—heightened as they are in the
capital sentencing context—dictate that a defendant be
allowed to refuse to participate in a court-ordered paychi-

critical part of a criminal proceeding. Nor is it neces-
sary in this case to address the issue of the application
of the privilege to all sentencing, sinee this case involves
only capital sentencing. And as this Court recontly noted,
eertain “fundamental principles of procedural fairness apply
with no less fores at the penalty phase of a trial in a capital
case than they do in the guilt-determining phase of BOY crim-
inal trial." Preanell v. Georgic, 489 U.5. 14, 16 (1978) (per
curiam}.
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atric examination that may result in evidence that can be
used against him at the sentencing stage of the proceed-
ing. As the court below properly concluded, a psychialric
examination that locks to lomg-term dangerousness in-
variably requires the defendant lo impart “lestimonial”
information. Since the key fact in such an inquiry will
be the defendant’s history of viclence, see p. 13, supra, it
is the substance of hiz communication Lhat is eritical.
Henee, this ease iz different from thoss invelving blood
tests, see Schmerber v. Califernia, 384 U.8. 767 (1966),
handwriting samples, see Gilbert v, California, 3828 U5,
283 (1967), or voice exemplars, see [Mmited Stales v.
DHomisto, 410 US. 1 (1973), where noncommunicative
evidence |z compelled. Indeed, absent & defendant’s wil-
lingness to cooperate as to the verbal comtent of his
communications, it is clear that a peychiatric examina-
tion in these circumstances would be meaningless. See
generally Btevenson, “The Psychiatric Interview,” ia
American Handbook of Psychiatry 1188.56 - (2d ed.
1974) ; Will, The Reluctant Patient, the Unwanted Psy-
chotherapist—and Coercion, 5 Contemp. Psychoanalysis
23 (1969).

It i mlso significant to realize that the vee of peychi-
atric testimony @t the punishment phase of a capital
case arises in clreumstances thal are vastly different
from those involved in competency or sanity adjudica-
tions, where compelled examinationa traditionally have
been upheld. See, eg., United Stales v. Cohen, 530 F.2d
43, 47-48 (5th Cir.), cerl demied, 429 U.8. BSG (1976);
[/nited States v. Albright, 388 F.2d 710, T24-25 (5th
Cir. 1968). In the latter instances, it is typically the
defendant who presses the issue either to avoid trial or
as an affirmative defense™ If the prosecution cannot

18 Even In jurisdictions where thoe trinl court may reise
puch motters sua sponte, the purpose la to protect the in-
competent defendant and to malntaln the Integrity of the
eriminal process, mot to seck an enhanced penalty or alter-
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then secure its own paychiatric examination, the defend-
ant is given an undue advantage. See Uniled States v.
Cohen, supra; United Slates v. Albright, supra. In short,
the defendant in these circumstances effectively “waives"
his right to object to a compelled examination. See
United States v. Maleolm, 476 F.2d 420, 425 (9th Cir.
1978) ; United States v. Weiser, 428 F 2d 932, 936 (24
Cir. 1969), cerl, dendad, 402 U.8. 949 (1971).

When it comes to psychiatric testimony at the penalty
phase, by contrast, it is the state that seeks impoaition of
the death penally; it, therefore, must go forward to show
that the defendant is likely to commit harmful acts in
the future. Thus, unlike & plea of incompetence or
defense of insanity, there I8 no comparable waiver in a
capital ease unless, as the district court ruled in this
case, “the Defendant initiates a psychiatric examination
on the issue of dangerousncsa or if he seeks to intro-
duce psychiatric testimony at the punishment phase
+ s s+ 446 F.Bupp. al 663. In the absence of such a
waiver theory, the rationale of cases such as United
States v. Cohen, supra, would be plainly inapposite, and
8 defendant should not be compelled to participate in a
paychiatric examination on {ssuea concerning the penalty
phau i

native means of conviction. See Whalem v. [Pnited Stales,
346 F.24 B12Z (D.C. Cir.), eéri. demied, 382 U.S. 862 (1585).
In any event, this Court need not here decide whether & pay-
chiatric exsmination can be compelled on sanity or compe-
tence when the defendant does not ruise those issues.

" Mor can & psychintre examination fecoaed on izsues that
ary dispositive of capital punishment be analogized to a com-
pelled psychistric examination in a civil commitment case
where the purpose of hoapitalleation, at least in part, ia to
help the severely ill pationt. See Addington v. Texas, 411
U1.3. 418 (1979). In short, ua Addingtom recognized, whole-



It should be emphasized that recognition of a right to
refuse participation In psychiatric examinations that
eould lead to testimony for capital sentencing purposes
would not distort the “fair state-individual balanee”
that underlies the Fifth Amendment privilege.'” Sea
Murphy v. Waler/rimt Commizsion of Neww York Harbor,
a78 US. 52, 55 (1964). To begin with, in determining
the likelibood that a defendant would be & continuing
threat to sociely, a senlencing jury is free to—and
Indeed should—eonsider & wide range of information,
including the ramge and severity of the defendant’s prior
eriminal conduet, his age at the time of the offense, and
whether he acted under duress or other situational pres-
sures. The availability of these other sources of informa-
tion relevant lo Lthe issue of “dangerousness” negates
any suggestion that the failure to allow a compelled
psychiatric examination will unduly hamper the fair
administration of justice. Moreover, in view of the over-
whelming evidence indicating that psychiatrie predictions
of dangerousness are not based on medical expertise, soe
pp. 18-16, supra, recognition of the privilege in this con-
text serves to exelude information that is at best of ques-
tionable validity and usefulness.

In addition, in circumstances such as those presented
here, the defendant should not be required to guess that
he may refuse to participate in the psychiatric examina-
tion. Rather, a warning as to the right to remain rilent

mala adoption of the adversary process employed in eriminal
enses is not warranted in the civil commilment context
Rather, & more particularistic due process analysis is re-
quired.

" Mor would such & right interfere with courl-ordered com-
petency or sanity examinations. Rather, when a defendant
refuses to participate in an examination that could lead to
teatimony on the fssoe of future eriminal behavior, the exam-
ining paychiatrist can be required to limit his testimony to
the lasues of competency and sanity.
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and as to the fact that anything said cam be used
against the individual is “the threshold requirement
for an intelligent decision as to [the] exercise [of the
privilege],” Rhods leland v. Innis, 48 UB.LW. 4506,
4608 (May 12, 1980), see Maneas v, Meyers, 419 US,
449, 467 (1975), especially because the defendant may be
under the impression that the examination relates only
to issues of competency or zanity. Indeed, warnings may
well be required to avoid actual deceplion in this regard.
Thus, this case cannot be viewed as a so-called “ordinary
ense,” Garner v. [Mnitod States, 424 1.8, 648, 664 (1976),
“where the government has no substantial reason Lo be-
lieve that the disclosures are likely to be ineriminating,”
Roberts v. Uniled States, 48 U.S.1.W. 4370, 4372 (April
15, 1980). On the contrary, the circumstances al issue
here involve the in-custody interrogation of a criminal
defendant by a de facto agent of the State who “has re-
peatedly testified for the state.” Sweith v. Eslells, 602
F.2d at 700 n.7." As the Fifth Circuit noted, Dr. Grig-
son “has not appenred in the report of any case as o wit-
nesa for the defense[,] . . . [oln many oecasions . . . has

“ Dr. Grigson has testified for the State in at least eleven
other desth casea decided by the Texas Court of Criminal
Appeals. Ses Rarefool v. Stafe, 596 8.W.2d 876, 887-88 (Tex.
Crim.App. 1880) ; Simmons v. Siate, 58 5 W2d 760, TGh
(Tex.Crim.App. 1980) ; Brandon v. State, — S.W.2d —,
Mo, 59,348 (Tex.Crim. App. April 26, 1090) ; Adams v, State,
B77 5W.2d 717, 781 (Tex.Crim.App. 1979); Chambers v.
State, 568 3. W.24 318, 824-268 (Tex.Crim.App. 1978), eert.
deniad, 440 1.8, 928 {1979) : Hughes v, Siate, 62 3.W 2 887,
B83-64 (Tex.Crim.App. 1978) ; Rolinson v, Sinle, 548 S.W.2d
63, 65 (Tex.Crim.App. 1977) ; Colline v, State, 548 BW.2d
368, 377-T8 (Tex.Crim App. 1976), cert. demiad, 430 U.B. 868
(1977) : Gholson v. Stafe and Ross v. Stafe, 542 B.W.2d 386,
400-01 (Tex.Crim.App. 19768), cort. demied, 432 U.3. 911
(1877) : Moore v. State, 542 3.W.2d 664, 676 (Tex.Crim.App.
1076), cert, donded, 481 1.8, 949 (1997) : Livingaton v. Slale,
B42 5.W.2d 666, 661-62 (Tex.Crim.App. 1976), cert. demied,
431 U.5. 933 (1977).



declared that a person he examined was a sociopath or
wag otherwise likely to commit erimes in the futuref,]

. [and] [f]requently . .. reached this conclusion after
he was assigned to examine only for competence or san-
ity." 2 Id at T01 n7. Surely, then, the facts concerning
practices in Texas highlight the need for certain lmited
warnings to safeguard a eapital defendant's Fifth and
Fourteenth Amendment privilege against compulsory in-
erimination.™

" See. ¢.g., Bruece v. Estelle, 638 F.24 1051, 1054-56 (5th
Cir. 1978), cert. dewizd, 429 U8 1088 1977; Livingsion V.
State, 542 S W24 655, 661 (Tex.Crim.App. 1978), eerl. de-
nied, 431 U.S. 938 (1977) : Gholson v. Stale, 542 5.W.2d 395,
40001 (Tex.Crim.App. 1978), eert. denied, 432 U.8. 911
(1877) : Hurd v. State, 513 5.W.2d 936, 944 (Tex.Crim.App.
1074) : Armsirong v. Stale, 602 8.W.2d 731, 786 (Tex.Crim.
App. 1974).

* The ethical principles of the psychistrie profession fully
support this position. Seclion 9 of the American Peychiatric
Association's Principles of Medical Ethice With Annotations
Eapeeially Applieable to Psyehiatry providea:

“Paychiatrists are often anked to examine individuals for
security purposes, to determine suitability for various
jobs, and to determine legal competence. The psychiatrist
must fully deseribe the nature and puorpose and lack of
confidentiality of the examination to the examinee at the
beginning of the examinstion.” 130 Am. J. Psychintry
1058 at roq. (1972).

Obvicusly this principle requires that in a eapital easo, where
this stakes are far greater, the defendant must be informed
of “the nature and purpose and lack of confidentiality of the
examination.” See olso R. Sadoff, Forensic Psychiatry: A
Prectical Guide for Lawyers and Peychintrisis 25 (19756) (if
the peychiatrist s called in by the government (or prosecu-
tlon) or by the court az a neutral sxaminer, he should iden-
tify hiz position and role to the defendant). See generally
Dix, The Death Penally, “Dangeroumesa,” Prychiatrie Testi-
mony, ond Professional Ethies, mipra note 6, at 170-212
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In sum, the Fifth Amendment should fully protect a
defendant from participating in n psyehiatrie examina-
tion that could lead to testimony at & penalty phase of a
eapital case without his knowledge and consent, “[Wle
do not make even the most hardened eriminal sign his
own death warrant, or dig his grave, or pull the lever
that springs the trap on which he stands” Griswold,
The Fifth Amendment Today 7 (1955). Yet, this is
precisely what the State of Texas did to Ernest Benjamin
Bmith.

CONCLUSION

Amiens curiae, the American Psychiatric Association,
respecifully requests that this Court affirm the decision
below.
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